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DOE Application of the Small Refinery Scoring Matrix for the Island Energy 
Services, LLC, Hawaii Refinery for a 2016 Exemption as an Obligated Party under 

the Renewable Fuel Standard 
 
Background 
 
Section 211(o)(9)(A)(ii) of the CAA required that DOE conduct a study assessing whether the 
Renewable Fuel Standard (RFS) would impose a “disproportionate economic hardship” on small 
refineries1.  This study was required to determine whether the blanket exemption for small 
refineries as obligated parties under the RFS should be extended for two years after 2010, the 
year that the blanket exemption expired.  EPA was required to grant the continued exemption 
to all small refineries that were determined by DOE to experience “disproportionate economic 
hardship” if they became obligated parties after 2010. 
 
In order to comply with the CAA, DOE developed a methodology to determine whether specific 
refineries would experience “disproportionate economic hardship.”  The methodology required 
business information for the small refineries.  This was acquired through a survey of all small 
refineries.  This survey was sent to the owners of 59 refineries.  DOE received data for 25 
refineries but only analyzed the data for 18 of these refineries2.  After completing the Small 
Refinery Exemption Study it was provided by the Secretary of Energy to the EPA Administrator.   
 
The CAA also requires that EPA consult with DOE concerning individual applications by small 
refineries for an exemption from RFS requirements.3  In order to fulfill this requirement, DOE 
has applied the scoring matrix, developed for the Small Refinery Exemption Study, to refineries 
requesting an exemption.  DOE employs information provided by EPA from the applicants’ 
request to see whether this refinery would have received an exemption based on the criteria 
used in the Small Refinery Exemption Study.  This scoring matrix includes two general 
categories; a structural and economic metric and a viability metric that together are used to 
evaluate whether a refinery faced disproportionate economic hardship.   
 
 
 

                                                        
1 Small refineries are defined as those facilities with aggregate crude oil throughput that does not exceed 
75,000 barrels per calendar day. 
2 Seven survey responses were not analyzed because the refineries for which the survey response was 
provided did not meet the CAA definition of a small refinery or because the survey response was incomplete. 
3  The CAA states “(B) Petitions based on disproportionate economic hardship; (i) Extension of exemption. A 
small refinery may at any time petition the Administrator for an extension of the exemption under 
subparagraph (A) for the reason of disproportionate economic hardship.; (ii) Evaluation of petitions In 
evaluating a petition under clause (i), the Administrator, in consultation with the Secretary of Energy, shall 
consider the findings of the study under subparagraph (A)(ii) and other economic factors.; (iii) Deadline for 
action on petitions The Administrator shall act on any petition submitted by a small refinery for a hardship 
exemption not later than 90 days after the date of receipt of the petition.  
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 Island Energy Services, LLC, Hawaii Refinery 
 
Starting in September, 2017, EPA consulted with DOE to aid in their assessment of whether 
Island Energy Services, LLC, Hawaii refinery should receive  2016.  DOE 
has been asked to respond by providing updated values for the scoring matrix for this refinery. 
 
Based on the results from the DOE RFS small refinery exemption scoring matrix, described 
above, the Island Energy Services, LLC, Hawaii refinery received a score of  in the structural 
and economic metric and a score of  in the viability metric.   Island Energy Services, 
LLC, Hawaii refinery 
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EPA received a petition from Island Energy Services, LLC (“IESC”) dated June 26, 
2017, for an extension of the Renewable Fuel Standard (RFS) small refinery exemption for the 
Kapolei Refinery’s (“IESKR”) RFS obligations for the period from November 1, 2016 through 
December 31, 2016. The IESKR was acquired by IESC through its affiliate IES Downstream, 
LLC, from Chevron U.S.A., Inc., on November 1, 2016.1 For the reasons described herein, EPA 
is granting IESC’s request for an extension of IESKR’s RFS small refinery exemption for the 
period from November 1, 2016, through December 31, 2016. 

 
Section 211(o)(9) of the Clean Air Act (CAA) authorizes the Administrator to 

temporarily exempt small refineries from their renewable fuel volume obligations under the RFS 
program on the basis of a finding of “disproportionate economic hardship” (DEH). The statute 
directs EPA, in consultation with the Department of Energy (DOE), to consider the (DOE) Small 
Refinery Study and “other economic factors” in evaluating small refinery exemption petitions, 
but CAA section 211(o)(9) leaves the definition of DEH to the Administrator’s discretion for 
purposes of implementing this exemption provision. 

 
After evaluating information submitted by the petitioner, DOE provides a 

recommendation to EPA on whether a refinery merits exemption from RFS. As described in its 
study, DOE assesses the potential for DEH at a refinery on the basis of two sets of metrics. One 
set assesses structural and economic conditions that could disproportionately impact the refinery, 
(described as “disproportionate impacts” for purposes of DOE’s scoring metrics, and also 
described as “structural” factors or conditions here). The other set assesses economic factors that 
could cause viability concerns (described as “viability” for purposes of DOE’s scoring metrics, 
and also described as “economic” factors or conditions here).  

 
In earlier decisions, DOE and EPA considered that DEH exists only when a refinery 

experiences both disproportionate impacts and viability impairment. In response to concerns that 
the two agencies’ threshold for establishing DEH was too stringent, Congress clarified to DOE 
that DEH can exist if DOE finds that a small refinery is experiencing either disproportionate 
impacts or viability impairment. If so, Congress directed DOE to recommend a 50 percent 
exemption from the RFS. This is due to language included in an explanatory statement 
accompanying the 2016 Appropriations Act that stated: “If the Secretary finds that either of these 
two components exists, the Secretary is directed to recommend to the EPA Administrator a 50 
percent waiver of RFS requirements for the petitioner.”2 Because IESKR’s first ranking 
(disproportionate impacts) and second ranking (viability) are both greater than 1, DOE’s 
recommendation to EPA is a 100 percent waiver for IESKR (i.e., a full exemption of IESKR’s 
temporary exemption). 

 
For the purposes of implementing CAA section 211(o)(9) for 2016 small refinery 

exemption decisions, EPA has determined that DEH can exist on the basis of adverse structural 
conditions alone. A difficult year for the refining industry as a whole may exacerbate economic 
problems for small refineries that face disproportionate impacts. Throughout the industry, 
refineries reported lower net refining margins in 2016. This industry-wide downward trend can 

                                                 
1 Petition at 2. 
2 Consolidated Appropriations Act, 2016, Pub. L. No. 114-113 (2015). The Explanatory Statement is available at: 
https://rules.house.gov/bill/114/hr-2029-sa. 
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IESC submitted a petition to EPA dated June 26, 2017 for an extension of the RFS small 
refinery exemption for IESKR for the period from November 1, 2016, through December 31, 
2016. IESC submitted supplemental financial information on September 26, 2017. Hawaii is a 
geographically-isolated island chain. The IESC petition states that IESKR must import into 
Hawaii feedstocks, including blending components, from mainland U.S. or international sources. 
Therefore, because of its location, the refinery faces an economic cost disadvantage compared to 
U.S. mainland refineries.7 IESC also stated that the costs of refinery acquisition, acquiring 
existing inventory, and securing future feedstocks have resulted in financing arrangements that 
have leveraged IESKR’s assets and inventories and left no assets available to secure additional 
capital market financing;8 IESC stated that IESKR’s purchased RIN costs for the period from 
November 1, 2016, through December 31, 2016 were $3.9 million.9 IESC reported a net loss of 
approximately $65.9 million for the IESKR for the period from November 1, 2016, through 
December 31, 2016; this loss included approximately $28.1 million in acquisition and 
integration-related expense.10 IESC also reported gross and net refining margins of -$0.70/bbl 
and -$9.61/bbl, respectively for the same period.11 Although IESKR can blend its gasoline 
production to E10, IESC stated that it pays a premium for ethanol because there are no ethanol 
producers in Hawaii. IESC purchases ethanol from the mainland United States, at increased cost 
due to the costs of transporting the ethanol from the mainland.12 

 
Section 211(o)(9)(B) of the CAA and 40 CFR 80.1441(e)(2) allow EPA to grant an 

extension of a small refinery’s exemption from compliance with its RFS requirements based on a 
demonstration by the small refinery of a DEH. As described above, IESKR’s petition presents 
financial information that documents an operating loss along with other metrics of poor 
economic performance in 2016. Based on our review of all of the available information about 
IESKR, and our consultation with DOE, EPA has concluded that IESKR will experience DEH 
that can be relieved in whole or in part by removing its RFS compliance obligations for 2016. 
Therefore, EPA is granting IESC’s request for a temporary extension of IESKR’s small refinery 
RFS hardship exemption for the period from November 1, 2016, to December 31, 2016.  
 

EPA’s decision is consistent with DOE’s finding that IESKR experienced 
disproportionate impacts in 2016 and therefore may be granted relief from its RFS obligations 
for the period from November 1, 2016, to December 31, 2016. DOE recommended a 100% 
waiver, and EPA has decided to grant 100% relief. As explained above, this decision is 
appropriate under the statutory authority to consult with DOE, consider the 2011 DOE study, and 
“other economic factors” and it is consistent with the case law recognizing EPA’s independent 
authority in deciding whether to grant or deny RFS small refinery exemption petitions.13 

 

                                                 
7 Petition at 2. 
8 Petition at 6. 
9 IESKR 2016 RFS compliance cost spreadsheet, submitted as a petition supplement, September 25, 2017. 
10 IESKR profit and loss statement for year ended December 31, 2016, submitted as a petition supplement on 
September 26, 2017.   
11 Form PI-588, Sec. 3.7, filed as part of the petition, dated June 26, 2017.   
12 Petition at 7. 
13 Sinclair, 874 F.3d at 1166; See also Hermes Consol., LLC v. EPA, 787 F.3d 568, 574-575 (D.C. Cir. 2015); Lion 
Oil Co. v. EPA, 792 F.3d 978, 982-983 (8th Cir. 2015). 
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This temporary extension of IESKR’s exemption only applies to IESKR’s transportation 
fuel production, and does not apply to its transportation fuel imports.14 In CAA section 
211(o)(9), Congress created a temporary exemption program for “small refineries,” which it 
defined as refineries with an average annual aggregate daily crude oil throughput of no more 
than 75,000 barrels, CAA section 211(o)(1)(K); accord 40 CFR 80.1401. Thus, eligibility for the 
small refinery exemption program depends on the quantity of crude oil a refinery processes and 
potentially refines into transportation fuel. Imports of finished transportation fuel – fuel that the 
refinery itself has not refined from crude oil – do not fit into this scheme. 

 
Moreover, EPA believes it would be inappropriate to exempt a petitioner’s imports 

simply because it owns a small refinery. In the RFS program, Congress specifically distinguished 
between refineries and importers, see CAA 211(o)(2)(A)(iii), (o)(3)(B)(ii)(I),15 and created a 
temporary exemption only for small refineries, not for importers, small or otherwise. Likewise, 
EPA’s regulations provide that the RFS small refinery exemption only applies to 
“[t]ransportation fuel produced at a refinery by a refiner,” not to imports of finished 
transportation fuel. 40 CFR 80.1441(a).16 

 
This decision is a final agency action for purposes of section 307(b)(1) of the Act. 

Pursuant to section 307(b)(1), judicial review of this final agency action may be sought in the 
United States Court of Appeals for the appropriate circuit. This action is not a rulemaking and is 
not subject to the various statutory and other provisions applicable to a rulemaking. 

                                                 
14 IESC’s petition stated that, during the relevant time period, IESKR produced only gasoline, not diesel, and also 
imported diesel. Thus, this exemption only applies to IESKR’s gasoline production, not to its diesel imports. 
15 See also CAA section 211(o)(5)(A)(i), (o)(5)(E) (distinguishing between refining and importing of transportation 
fuel.) 
16 See also 40 CFR 80.1441(a)(4)(“This exemption shall only apply to refineries that process crude oil through 
refinery processing units”); 40 CFR 80.1441(e)(1)-(2) (allowing for extensions of the exemption in paragraph (a)); 
75 FR 14736 (stating that the original RFS2 small refinery exemption exempts “all transportation fuel produced by 
small refineries” and that refineries may apply for case-by-case hardship extension of that exemption).     
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DOE Application of the Small Refinery Scoring Matrix for the Island Energy 
Services, LLC, Hawaii Refinery for a 2016 Exemption as an Obligated Party under 

the Renewable Fuel Standard 
 
Background 
 
Section 211(o)(9)(A)(ii) of the CAA required that DOE conduct a study assessing whether the 
Renewable Fuel Standard (RFS) would impose a “disproportionate economic hardship” on small 
refineries1.  This study was required to determine whether the blanket exemption for small 
refineries as obligated parties under the RFS should be extended for two years after 2010, the 
year that the blanket exemption expired.  EPA was required to grant the continued exemption 
to all small refineries that were determined by DOE to experience “disproportionate economic 
hardship” if they became obligated parties after 2010. 
 
In order to comply with the CAA, DOE developed a methodology to determine whether specific 
refineries would experience “disproportionate economic hardship.”  The methodology required 
business information for the small refineries.  This was acquired through a survey of all small 
refineries.  This survey was sent to the owners of 59 refineries.  DOE received data for 25 
refineries but only analyzed the data for 18 of these refineries2.  After completing the Small 
Refinery Exemption Study it was provided by the Secretary of Energy to the EPA Administrator.   
 
The CAA also requires that EPA consult with DOE concerning individual applications by small 
refineries for an exemption from RFS requirements.3  In order to fulfill this requirement, DOE 
has applied the scoring matrix, developed for the Small Refinery Exemption Study, to refineries 
requesting an exemption.  DOE employs information provided by EPA from the applicants’ 
request to see whether this refinery would have received an exemption based on the criteria 
used in the Small Refinery Exemption Study.  This scoring matrix includes two general 
categories; a structural and economic metric and a viability metric that together are used to 
evaluate whether a refinery faced disproportionate economic hardship.   
 
 
 

                                                        
1 Small refineries are defined as those facilities with aggregate crude oil throughput that does not exceed 
75,000 barrels per calendar day. 
2 Seven survey responses were not analyzed because the refineries for which the survey response was 
provided did not meet the CAA definition of a small refinery or because the survey response was incomplete. 
3  The CAA states “(B) Petitions based on disproportionate economic hardship; (i) Extension of exemption. A 
small refinery may at any time petition the Administrator for an extension of the exemption under 
subparagraph (A) for the reason of disproportionate economic hardship.; (ii) Evaluation of petitions In 
evaluating a petition under clause (i), the Administrator, in consultation with the Secretary of Energy, shall 
consider the findings of the study under subparagraph (A)(ii) and other economic factors.; (iii) Deadline for 
action on petitions The Administrator shall act on any petition submitted by a small refinery for a hardship 
exemption not later than 90 days after the date of receipt of the petition.  
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 Island Energy Services, LLC, Hawaii Refinery 
 
Starting in January, 2018, EPA consulted with DOE to aid in their assessment of whether Island 
Energy Services, LLC, Hawaii refinery should receive  2017.  DOE has 
been asked to respond by providing updated values for the scoring matrix for this refinery. 
 
Based on the results from the DOE RFS small refinery exemption scoring matrix, described 
above, the Island Energy Services, LLC, Hawaii refinery received a score of  in the structural 
and economic metric and a score of  in the viability metric.   the Island Energy Services, 
LLC, Hawaii refinery 
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EPA received a petition from Island Energy Services Downstream, LLC (“IES”) dated 
December 20, 2017, for a one-year extension of the Renewable Fuel Standard (RFS) small 
refinery exemption for IES’s Kapolei, Hawaii refinery (the “Kapolei Refinery”) in 2017. For the 
reasons described herein, EPA is granting IES’s request for an extension of the Kapolei 
Refinery’s RFS small refinery exemption for 2017. 

 
Section 211(o)(9) of the Clean Air Act (CAA) authorizes the Administrator to 

temporarily exempt small refineries from their renewable fuel volume obligations under the RFS 
program on the basis of a finding of “disproportionate economic hardship” (DEH). The statute 
directs EPA, in consultation with the Department of Energy (DOE), to consider the (DOE) Small 
Refinery Study and “other economic factors” in evaluating small refinery exemption petitions, 
but CAA section 211(o)(9) leaves the definition of DEH to the Administrator’s discretion for 
purposes of implementing this exemption provision. 

 
After evaluating information submitted by the petitioner, DOE provides a 

recommendation to EPA on whether a refinery merits exemption from the RFS. As described in 
its study, DOE assesses the potential for DEH at a refinery on the basis of two sets of metrics. 
One set assesses structural and economic conditions that could disproportionately impact the 
refinery (described as “disproportionate impacts” for purposes of DOE’s scoring metrics, and 
also described as “structural” factors or conditions here). The other set assesses economic factors 
that could cause viability concerns (described as “viability” for purposes of DOE’s scoring 
metrics, and also described as “economic” factors or conditions here). 

 
In previous year decisions, DOE and EPA considered that DEH exists only when a 

refinery experiences both disproportionate impacts and viability impairment. In response to 
concerns that the two agencies’ threshold for establishing DEH was too stringent, Congress 
clarified to DOE that DEH can exist if DOE finds that a small refinery is experiencing either 
disproportionate impacts or viability impairment. If so, Congress directed DOE to recommend a 
50 percent exemption from the RFS. This was relayed in language included in an explanatory 
statement accompanying the 2016 Appropriations Act that stated: “If the Secretary finds that 
either of these two components exists, the Secretary is directed to recommend to the EPA 
Administrator a 50 percent waiver of RFS requirements for the petitioner.”1 Congress then 
directed EPA to follow DOE’s recommendation.2 Because the Kapolei Refinery’s first ranking 
(disproportionate impacts) and second ranking (viability) are both greater than 1, DOE’s 
recommendation to EPA is a 100 percent waiver for the Kapolei Refinery (i.e., a full extension 
of the Kapolei Refinery’s temporary exemption). 

 
For the purposes of implementing CAA section 211(o)(9) for 2017 small refinery 

exemption decisions, EPA has determined that DEH can exist on the basis of adverse structural 
conditions alone. A difficult year may exacerbate economic problems for small refineries that 

                                                 
1 Consolidated Appropriations Act, 2016, Pub. L. No. 114-113 (2015). The Explanatory Statement is available at: 
https://rules.house.gov/bill/114/hr-2029-sa. 
2 Consolidated Appropriations Act, 2017, Pub. L. No. 115-31 (2017); See also Senate Report 114-281 (“When 
making decisions about small refinery exemptions under the RFS program, the Agency is directed to follow DOE’s 
recommendations which are to be based on the original 2011 Small Refinery Exemption Study prepared for 
Congress and the conference report to division D of the Consolidated Appropriations Act of 2016.”). 
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submitted financial and other information, including a completed DOE survey form PI-588, 
which specified the factors that IES believes demonstrate DEH. IES also submitted supplemental 
financial information on February 8, 2018. The petition stated that IES must import all 
feedstocks and blending components from U.S. or international sources. Therefore, because of its 
location, the refinery faces an economic cost disadvantage compared to U.S. mainland 
refineries.7 IES also stated that the costs of acquiring the refinery and its inventory, and securing 
future feedstocks have resulted in financing arrangements that have leveraged IES’s assets and 
inventories, leaving no assets available to secure additional capital market financing.8 IES 
reported a pro-forma net loss of approximately $24.4 million for 2017.9 IES also reported a net 
refining margin of negative $0.48/barrel for fiscal year 2017.10 Although IES can blend most of 
its gasoline with 10% ethanol, IES stated that the cost of ethanol for blending may be higher than 
the cost of ethanol paid by a large mainland refinery due to the importation transportation cost.11 
IES stated that their capital budget for operating efficiency and regulatory compliance projects 
for the next five years to be at least $200 million, in part due to decisions by the previous 
refinery owner to defer some of these projects.12 

 
Section 211(o)(9)(B) of the CAA and 40 CFR 80.1441(e)(2) allow EPA to grant an 

extension of a small refinery’s exemption from compliance with its RFS requirements based on a 
demonstration by the small refinery of DEH. As described above, IES’s petition presents 
information demonstrating unfavorable structural conditions.  IES’s petition also presents 
financial information that documents an operating loss along with other metrics of poor 
economic performance in 2017. Based on our review of all of the available information about the 
Kapolei Refinery, and our consultation with DOE, EPA has concluded that the Kapolei Refinery 
will experience DEH that can be relieved in whole or in part by removing its RFS obligations for 
2017. Therefore, EPA is granting IES’s request for a temporary extension of the Kapolei 
Refinery’s small refinery RFS hardship exemption for 2017. 

 
EPA’s decision is consistent with DOE’s finding that the Kapolei Refinery experienced 

disproportionate impacts and viability impairment in 2017 and therefore may be granted some 
level of relief from its 2017 RFS obligations. DOE recommended a 100% waiver, and EPA has 
decided to grant 100% relief. As explained above, this decision is appropriate under the statutory 
authority to consult with DOE, consider the 2011 DOE study, and “other economic factors” and 
it is consistent with the case law recognizing EPA’s independent authority in deciding whether to 
grant or deny RFS small refinery exemption petitions.13 

 

                                                 
7 Petition at 3. 
8 Petition at 7. 
9 IES profit and loss statement for fiscal year 2017, submitted as a petition supplement on December 20, 2017.   
10 Form PI-588, Sec. 3.7, filed as part of the petition, dated June 26, 2017.   
11 Petition at 8. 
12 Petition at 11. 
13 Sinclair, 874 F.3d at 1166; See also Hermes Consol., LLC v. EPA, 787 F.3d 568, 574-575 (D.C. Cir. 2015); Lion 
Oil Co. v. EPA, 792 F.3d 978, 982-983 (8th Cir. 2015). 
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This temporary extension of IES’s exemption only applies to transportation fuel produced 
at the Kapolei Refinery, and does not apply to IES’s imported transportation fuel.14 In CAA 
section 211(o)(9), Congress created a temporary exemption program for “small refineries,” 
which it defined as refineries with an average annual aggregate daily crude oil throughput of no 
more than 75,000 barrels, CAA section 211(o)(1)(K); accord 40 CFR 80.1401. Thus, eligibility 
for the small refinery exemption program depends on the quantity of crude oil a refinery 
processes and potentially refines into transportation fuel. Imports of finished transportation fuel 
(i.e., fuel that the refinery itself has not refined from crude oil) do not fit into this scheme. 

 
Moreover, EPA believes it would be inappropriate to exempt a petitioner’s imports 

simply because it owns a small refinery. In the RFS program, Congress specifically distinguished 
between refineries and importers, see CAA 211(o)(2)(A)(iii), (o)(3)(B)(ii)(I),15 and created a 
temporary exemption only for small refineries, not for importers, small or otherwise. Likewise, 
EPA’s regulations provide that the RFS small refinery exemption only applies to 
“[t]ransportation fuel produced at a refinery by a refiner,” not to imports of finished 
transportation fuel. 40 CFR 80.1441(a).16 

 
This decision is a final agency action for purposes of section 307(b)(1) of the Act. 

Pursuant to section 307(b)(1), judicial review of this final agency action may be sought in the 
United States Court of Appeals for the appropriate circuit. This action is not a rulemaking and is 
not subject to the various statutory and other provisions applicable to a rulemaking. 

                                                 
14 IES’s petition stated that in 2017, IES produced only gasoline diesel at the Kapolei Refinery.  IES imported diesel 
into Hawaii, but did not produce any diesel at the Kapolei Refinery. Thus, this exemption only applies to gasoline 
produced at the Kapolei refinery, not to diesel imports. 
15 See also CAA section 211(o)(5)(A)(i), (o)(5)(E) (distinguishing between refining and importing of transportation 
fuel). 
16 See also 40 CFR 80.1441(a)(4) (“This exemption shall only apply to refineries that process crude oil through 
refinery processing units”); 40 CFR 80.1441(e)(1)-(2) (allowing for extensions of the exemption in paragraph (a)); 
75 FR 14736 (stating that the original RFS2 small refinery exemption exempts “all transportation fuel produced by 
small refineries” and that refineries may apply for case-by-case hardship extension of that exemption).     
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DOE Application of the Small Refinery Scoring Matrix for the United Refining 
Warren, PA Refinery for Exemption as an Obligated Party under the Renewable 

Fuel Standard 
 
Background 
 
Section 211(o)(9)(A)(ii) of the CAA required that DOE conduct a study assessing whether the 
Renewable Fuel Standard (RFS) would impose a “disproportionate economic hardship” on small 
refineries1.  This study was required to determine whether the blanket exemption for small 
refineries as obligated parties under the RFS should be extended for two years after 2010, the 
year that the blanket exemption expired.  EPA was required to grant the continued exemption 
to all small refineries that were determined by DOE to experience “disproportionate economic 
hardship” if they became obligated parties after 2010. 
 
In order to comply with the CAA, DOE developed a methodology to determine whether specific 
refineries would experience “disproportionate economic hardship.”  The methodology required 
business information for the small refineries.  This was acquired through a survey of all small 
refineries.  This survey was sent to the owners of 59 refineries.  DOE received data for 25 
refineries but only analyzed the data for 18 of these refineries2.  After completing the Small 
Refinery Exemption Study it was provided by the Secretary of Energy to the EPA Administrator.   
 
The CAA also requires that EPA consult with DOE concerning individual applications by small 
refineries for an exemption from RFS requirements.3  In order to fulfill this requirement, DOE 
has applied the scoring matrix, developed for the Small Refinery Exemption Study, to refineries 
requesting an exemption.  DOE employs information provided by EPA from the applicants’ 
request to see whether this refinery would have received an exemption based on the criteria 
used in the Small Refinery Exemption Study.  This scoring matrix includes two general 
categories; a structural and economic metric and a viability metric that together are used to 
evaluate whether a refinery faced disproportionate economic hardship.   
 
 
 

                                                        
1 Small refineries are defined as those facilities with aggregate crude oil throughput that does not exceed 
75,000 barrels per calendar day. 
2 Seven survey responses were not analyzed because the refineries for which the survey response was 
provided did not meet the CAA definition of a small refinery or because the survey response was incomplete. 
3  The CAA states “(B) Petitions based on disproportionate economic hardship; (i) Extension of exemption. A 
small refinery may at any time petition the Administrator for an extension of the exemption under 
subparagraph (A) for the reason of disproportionate economic hardship.; (ii) Evaluation of petitions In 
evaluating a petition under clause (i), the Administrator, in consultation with the Secretary of Energy, shall 
consider the findings of the study under subparagraph (A)(ii) and other economic factors.; (iii) Deadline for 
action on petitions The Administrator shall act on any petition submitted by a small refinery for a hardship 
exemption not later than 90 days after the date of receipt of the petition.  

 

Renewable Fuels Association v. EPA (18-2031) ED_002308-00042



This paper may contain Confidential Business Confidential Information. Pre-decisional.  

 
United Refining Warren PA Refinery 
 
In July, 2018, EPA consulted with DOE to aid in their assessment of whether the United Refining 
Warren PA refinery should receive  2017.  DOE is responding to EPA’s 
request by providing updated values for the scoring matrix for this refinery. 
 
Based on the results from the DOE RFS small refinery exemption scoring matrix, described 
above, the United Refining Warren PA refinery received a score of  in the structural and 
economic metric and a score of  in the viability metric.   
United Refining Warren PA refinery  

 
United Refining Warren PA  
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EPA received a petition from United Refining Company (“URC”) dated May 18, 2018, 

for a one-year extension of the Renewable Fuel Standard (RFS) small refinery exemption for 

URC’s Warren, Pennsylvania refinery (the “Warren Refinery”) in 2017. For the reasons 

described herein, EPA is granting URC’s request for an extension of the Warren Refinery’s RFS 

small refinery exemption for 2017. 

 

Section 211(o)(9) of the Clean Air Act (CAA) authorizes the Administrator to 

temporarily exempt small refineries from their renewable fuel volume obligations under the RFS 

program on the basis of a finding of “disproportionate economic hardship” (DEH). The statute 

directs EPA, in consultation with the Department of Energy (DOE), to consider the (DOE) Small 

Refinery Study and “other economic factors” in evaluating small refinery exemption petitions, 

but CAA section 211(o)(9) leaves the definition of DEH to the Administrator’s discretion for 

purposes of implementing this exemption provision. 

 

After evaluating information submitted by the petitioner, DOE provides a 

recommendation to EPA on whether a refinery merits exemption from the RFS. As described in 

its study, DOE assesses the potential for DEH at a refinery on the basis of two sets of metrics. 

One set assesses structural and economic conditions that could disproportionately impact the 

refinery (described as “disproportionate impacts” for purposes of DOE’s scoring metrics, and 

also described as “structural” factors or conditions here). The other set assesses economic factors 

that could cause viability concerns (described as “viability” for purposes of DOE’s scoring 

metrics, and also described as “economic” factors or conditions here). 

 

In previous year decisions, DOE and EPA considered that DEH exists only when a 

refinery experiences both disproportionate impacts and viability impairment. In response to 

concerns that the two agencies’ threshold for establishing DEH was too stringent, Congress 

clarified to DOE that DEH can exist if DOE finds that a small refinery is experiencing either 

disproportionate impacts or viability impairment. If so, Congress directed DOE to recommend a 

50 percent exemption from the RFS. This was relayed in language included in an explanatory 

statement accompanying the 2016 Appropriations Act that stated: “If the Secretary finds that 

either of these two components exists, the Secretary is directed to recommend to the EPA 

Administrator a 50 percent waiver of RFS requirements for the petitioner.”1 Congress then 

directed EPA to follow DOE’s recommendation.2 Because the Warren Refinery’s first ranking 

(disproportionate impacts) is greater than 1, DOE’s recommendation to EPA is a 50 percent 

waiver for the Warren Refinery (i.e., a partial extension of the Warren Refinery’s temporary 

exemption). 

 

For the purposes of implementing CAA section 211(o)(9) for 2017 small refinery 

exemption decisions, EPA has determined that DEH can exist on the basis of adverse structural 

conditions alone. A difficult year may exacerbate economic problems for small refineries that 

                                                 
1 Consolidated Appropriations Act, 2016, Pub. L. No. 114-113 (2015). The Explanatory Statement is available at: 

https://rules.house.gov/bill/114/hr-2029-sa. 
2 Consolidated Appropriations Act, 2017, Pub. L. No. 115-31 (2017); See also Senate Report 114-281 (“When 

making decisions about small refinery exemptions under the RFS program, the Agency is directed to follow DOE’s 

recommendations which are to be based on the original 2011 Small Refinery Exemption Study prepared for 

Congress and the conference report to division D of the Consolidated Appropriations Act of 2016.”). 
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the Warren Refinery represents 33.5 percent of its total transportation fuel production, and that 

this percentage is higher than the industry average.7 

 

Section 211(o)(9)(B) of the CAA and 40 CFR 80.1441(e)(2) allow EPA to grant an 

extension of a small refinery’s exemption from compliance with its RFS requirements based on a 

demonstration by the small refinery of DEH. As described above, URC’s petition presents 

information demonstrating unfavorable structural conditions.  URC’s petition also presents 

financial information that documents a significant RFS compliance cost along with other metrics 

of economic performance in 2017. Based on our review of all of the available information about 

the Warren Refinery, and our consultation with DOE, EPA has concluded that the Warren 

Refinery will experience DEH that can be relieved in whole or in part by removing its RFS 

obligations for 2017. Therefore, EPA is granting URC’s request for a temporary extension of the 

Warren Refinery’s small refinery RFS hardship exemption for 2017. 

 

EPA’s decision is consistent with DOE’s finding that the Warren Refinery experienced 

disproportionate impacts in 2017 and therefore may be granted some level of relief from its 2017 

RFS obligations. While DOE recommended a 50% waiver, EPA has decided to grant 100% 

relief. As explained above, this decision is appropriate under the statutory authority to consult 

with DOE, consider the 2011 DOE study, and “other economic factors” and it is consistent with 

the case law recognizing EPA’s independent authority in deciding whether to grant or deny RFS 

small refinery exemption petitions.8 

 

This decision is a final agency action for purposes of section 307(b)(1) of the Act. 

Pursuant to section 307(b)(1), judicial review of this final agency action may be sought in the 

United States Court of Appeals for the appropriate circuit. This action is not a rulemaking and is 

not subject to the various statutory and other provisions applicable to a rulemaking. 

                                                 
7 URC petition at 5. 
8 Sinclair, 874 F.3d at 1166; See also Hermes Consol., LLC v. EPA, 787 F.3d 568, 574-575 (D.C. Cir. 2015); Lion 

Oil Co. v. EPA, 792 F.3d 978, 982-983 (8th Cir. 2015). 
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